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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Sessions Case No. 85(U) 2015 

GR Case No. 1075/14 

 

State of Assam 

-Vs- 

Md. Nausad Akand @ Ali…………Accused. 

 

For the Prosecution  :  Mr. M. Khaklari, Addl. Public Prosecutor. 

For the Accused       :  Mr. Jayanta Kr. Brahma. Learned Advocate. 

 

Date of Evidence    : 10-08-15: 17-08-15: 04-03-16: 27-04-16 

Date of argument   : 21-02-18: 

Date of judgment   : 06-03-18. 

 

J U D G M E N T 

 

1. The case of the prosecution in brief, is that on 29-09-14, informant Md. 

Hazarat Ali, lodged an FIR before the Officer in Charge of Rowta, P.S., 

informing that about four years back his daughter Mamtaz Begum was 

given in marriage with the accused Md. Nausad Akand @ Ali, and within 

the wedlock two daughters were born to her. Soon after the marriage the 

accused and his family members used to torture daughter of the informant 

physically and mentally in demand of dowry. Than the informant, to ensure 

a good future for his daughter, paid Rs. 20000/- on two occasions to the 
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accused and thereby he paid total Rs. 40000/- to the accused. But despite 

payment of the said money, the accused continued to demand money from 

the informant. Therefore, the informant again paid Rs. 7000/- to the 

accused by selling out his cow. After that the accused and his family 

members stopped the daughter of the informant from visiting her paternal 

home and also from communicating with the informant. Even on the date 

of marriage of the son of the informant, she was not allowed to go to her 

paternal home. On 28-09-14, at about 08:00 p.m. accused Md. Nausad 

Akand @ Ali,   and his brother Arsad Ali, informed the informant through 

mobile phone that his daughter Mamtaz had committed suicide. On hearing 

the news, the informant immediately went to the house of his son-in-law 

and found sign of injury on the body of the deceased. Therefore, the 

informant lodged an FIR before the police alleging that the accused and his 

family members had murdered his daughter. On the basis of the FIR, 

Rowta, P.S., case no. 108/14 U/S 304-B IPC read with Section 4 dowry 

Prohibition Act, 1961, was registered and after completion of investigation 

police had submitted charge sheet U/S 304-B IPC, read with Section 4 of 

Dowry Prohibition Act against the accused Md. Nausad Akand @ Ali.  

 

2. Learned Judicial Magistrate First Class, Sri N.C. Bhuyan, after having 

complied with the provision U/S 207 CrPC found that the offences U/S 304 

(B) I.P.C., is exclusively triable by the Court of Sessions and accordingly, 

he committed the case to the Court of Sessions on 20-07-15. Thereafter, 

the learned Sessions Judge vide Order dated 30-07-15, transferred the 

case to this court for disposal.  

 

3. In consideration of the submission of the learned counsel for both the 

parties and in consideration of materials on record having found sufficient 

grounds for presuming that the accused had committed offences U/S 

302/304-B I.P.C.  my learned predecessor framed charges there under and 

the ingredients of charges U/S 302/304-B I.P.C. were read over and 
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explained to the accused to which he pleaded not guilty and claims to be 

tried. 

4. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence plea was of total denial. 

 

5. The prosecution in order to prove its case examined the following 12 

(twelve) witnesses.  

PW 1- RANA BORA 

PW2- DR. BHADRA KANTA SHARMA 

PW3- MD. HAZARAT ALI 

PW4- MD. FAZAL ALI 

PW5-MD. ABDUL KHALEK 

PW6-MD. OMAR ALI 

PW7- MISS JAMELA KHATUN 

PW8- MD. HUSSAIN ALI 

PW9- MD. ASMAT ALI 

PW10- S.I. DEBENDRA SARKAR 

PW11-NAWSHED ALI 

PW12- MR PANCHAL KR. DAS 

 

6. Situated thus, the point for determination in the instant case are set up as 

follows:-  

(I) Whether on 28-09-14 as at Sidhakhowa village under Rowta, 

P.S., the accused had caused the dowry death of Mamtaz 

subjecting hereto cruelty in connection with demand of dowry and 

thereby committed an offence  punishable U/S 304-B I.P.C.?  

(II) Whether  accused on 28-09-14 at Sidhakhowa village under 

Rowta, P.S.,  committed murder intentionally causing the death of 

Mamtaz Begum and thereby committed an offence punishable U/S 

302 I.P.C.? 
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DISCUSSION, DECISION AND REASON FOR DECISION: 

7. I have heard argument put forward by learned defence counsel Jayanta Kr. 

Brahma and learned Additional PP Mr. M. Khaklari, and meticulously gone 

through the evidences on record in its entirety. Learned Additional PP Mr. 

M. Khaklari appearing for the State has submitted that there is cogent, 

reliable and consistence evidence to establish the charges leveled against 

the accused person. He has submitted that in the instant case the father 

and brothers of the deceased has adduced trustworthy evidence that there 

is demand of money by the accused. The incident of death occurred within 

7 years of marriage and the death of the victim occurred otherwise then 

under normal circumstances as evident from the Forensic report. 

Therefore, there is no embargo on the court to take the presumption of 

dowry death under Section 113 (B) of evidence act. The accused has failed 

to give proper explanation as to how the victim died. Hence, adverse 

interference can be drawn against the accused. Learned counsel for the 

prosecution has relied on a decision reported in Rajinder Singh Vs State of 

Haryana (2013) 15 SCC 245, in support of the prosecution case. 

 

8. On the other hand learned defence counsel Mr. Jayanta Kr. Brahma has 

argued that the prosecution witnesses are related and interested witness 

and their evidence is not reliable. The prosecution has failed to prove the 

case beyond all reasonable doubt. The independent witnesses of the case 

have not supported the prosecution case. PW 3, the informant , PW4 and 

PW11 who have adduced evidence supporting the prosecution case are the 

father and brothers of the deceased respectively, and as such they are 

related and interested witnesses of the case. Learned defence counsel has 

also submitted that in his evidence PW3, the informant of the instant case, 

who is the father of the deceased, has revealed in cross examination that 

before the incident the accused and his daughter used to visit his house 

and they maintained a cordial relationship. Therefore, from the evidence of 

PW3 it is clear that soon before her death the deceased was not subjected 

to cruelty of harassment in demand of dowry. There is not any evidence 
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adduced by the prosecution witnesses that any incident of torture upon the 

deceased took place soon before her death. He has further submitted that 

all the ingredients of Section 304 (B) I.P.C. are not established in the 

instant case. Further as deposed by the PW3 if money is given to the 

accused the same cannot be treated as dowry under the provision of 

Section 2 of dowry prohibition act. It is clear from Section 304-B I.P.C. 

“Dowry” shall have the same meaning as in Section 2 of the Dowry 

Prohibition Act, 1961. Learned counsel also submitted that PW3 the brother 

of the deceased has deposed in his evidence that he did not know as to 

how his sister died. 

 

9. Learned defence counsel has also submitted that prosecution U/S 113 B of 

Evidence act cannot be drawn in the instant case. He has also relied on the 

decision of Vipin Jaiswal Verus State of A.P., (2013) 3 SCC-684. 

 

 

10.  Learned defence counsel has also submitted that in view of above grounds 

the accused Md. Nausad Akand @ Ali is liable to be acquitted from the 

charges leveled against him. 

 

11. At this stage it would be expedient to cast a glance at the evidence of 

prosecution witnesses. PW1 is Sri Rana Bora, Executive Magistrate (ACS), 

Udalguri in his evidence PW1 has deposed that at the time of occurrence 

he was posted at Udalguri, as Executive Magistrate Revenue Circle. On 

28/09/14 he conducted I nquest upon the dead body of the deceased 

Mamtaz Begum and submitted the details report. Ext.-1 is the inquest 

report and Ext.-1(1) is the signature of PW1. Cross examination is declined 

by the defence. 

 

12.  PW2 is Dr. Bhadra Kanta Sharma. In his evidence PW2 deposed that on 

29-09-14 he was posted at Udalguri as M&H.O.1. He performed the 
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postmortem upon the dead body of Mamtaz Begum and found the 

following:- 

(i) No external injury seen. 

(ii) Lungs are congested bilaterally. 

(iii) Pale external appearance 

(iv) Pericardial effusion. 

(v) Froth present in mouth. 

PW2 has deposed that in his opinion the cause of death is acute cardio 

pulmonary failure with underlying anemia. He kept the external cause of 

death pending till the forensic laboratory result come out. Ext.-2 is the 

Postmortem Report and Ext.-2(1) is his signature. Cross examination is 

declined by the defence. 

 

13. PW3 is informant Md. Hazarat Ali. In his evidence PW3 had deposed that 

one day before the incident his daughter deceased Mamtaz Begum called 

him over phone to visit her, but as PW3 was suffering from illness, he 

could not visit her. PW3 had deposed that the accused demanded dowry of 

Rs 40000/- from the deceased the accused took money from PW3 to 

arrange a job for him. Though money was given to the accused, but he 

was not able to secure a job. The accused also demanded money from 

PW3 to run the house. Later on, PW3 had given money to the accused by 

selling his cow. Again after three days the accused took money from PW3. 

After one week the accused informed PW3 over phone about the death of 

his daughter and called him. Then PW3, alongwith his family members and 

some persons from his village, immediately went to the house of the 

accused. They found the dead body of deceased outside the house of the 

accused and saw frothy substance coming out from her mouth. Thereafter, 

PW3 had filed the case. 

  In his cross examination PW3 had stated that he PW3 had stated 

that he had two grand children who had been living with the accused. 

Before the incident the accused and deceased used to visit his house. The 

accused and the deceased had maintained cordial relationship. PW3 had 
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denied the suggestion that he did not state before the police that deceased 

called him over phone before the incident. He denied the suggestion that 

he did not state before the police, he gave Rs. 40000/- for his service. PW3 

had stated that he could not recollect the date when he gave money to the 

accused. PW3 had denied the suggestion that he did not state before the 

police that accused asked for money from him to run the house and that 

he gave money to the accused by selling out his cow. PW3 had stated in 

cross examination that he did not know as to how his daughter died. He 

denied the suggestion that the accused had not murdered his daughter. He 

denied the suggestion that his daughter died in an accident. 

 

14. PW4 is Md. Fazal Ali, the elder brother of the deceased. In his evidence 

PW4 had deposed that about 4-5 years back, the accused married the 

deceased. After the marriage accused had quarrel with the deceased. The 

accused used to torture the deceased in demand of money. The accused 

took money to arrange a job, sometimes he took Rs 20000-/ and 

sometimes Rs. 10000-/. The accused was given money by selling their 

cows. Later on, the accused murdered the sister of PW4. PW4 was present 

while the inquest of the dead body of his sister was conducted by the 

Magistrate. PW4 suspects that his sister was murdered by the accused. In 

cross examination Pw4 denied the suggestion that he did not state before 

the police his father gave Rs. 20000/- to the accused to procure a job. 

PW4 had denied the suggestions that he did not state before the police 

that accused was given money on and off. PW4 did not know as to how his 

sister died. He denied the suggestion that his sister was not murdered by 

the accused. 

 

15. PW5 is Abdul Khalek. In his evidence PW5 had deposed that the accused 

solmenised marriage with the victim Mamtaz Begum about 6-7 years back. 

On the date of occurrence, there was a village meeting held in their village. 

During the meeting they were informed about the happening of some 

incident and they rushed to the place of occurrence where they found the 
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deceased Mamtaz Begum lying dead and something was coming out from 

her mouth. PW5 had deposed that he heard about money transaction with 

the accused. He does not know as to how Mamtaz died. 

  In cross examination PW5 had revealed that his house was situated 

near the house of the accused and he had not heard about occurrence of 

any quarrel. He had heard that accused was given Rs 20000/- by the 

father of the victim. The relationship between the accused and victim was 

good. The deceased took medicines given by village doctor and her death 

might be the cause of taking such medicines. 

 

16. PW 6 is Md. Omar Ali. In his evidence PW6 had deposed that about 5-6 

years back the victim was given in marriage with the accused. At the time 

of occurrence he was present in a meeting. They were informed about the 

incident then they went to see the incident. In cross examination PW6 

stated that he did not know as to how the victim died. 

 

17. PW7 is Miss. Jamela Khatun.  In her evidence PW7 had deposed that she 

did not know anything about the money transaction. At the time of death 

of the victim the accused, who is the brother of PW7 was not present in 

the home. 

  In her cross examination PW7 had stated that at the time of 

occurrence she and her sister-in-law deceased Mamtaz Begum were 

present in the home and no other person was present at that time. The 

incident happened at about 7-8 p.m. On hearing the cry of the deceased 

PW7 went to her room. On being asked the deceased informed PW7 she 

had taken medicine. 

 

18. PW8 is Md. Hussain Ali. In his evidence PW8 had deposed that he did not 

know anything as to how the deceased died. He had seen the dead body 

of the deceased. Cross examination of PW8 was declined by the defence. 
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19. PW9 is Asmat Ali. In his evidence PW9 had deposed that accused person‟s 

sister Jamila informed him that something had happened to the victim. 

Then they came to the place of occurrence and found the deceased lying 

dead. In his cross examination PW9 had revealed that he did not know as 

to how the deceased died. 

 

20. PW 10 is the I.O., S.I. Debendra Sarkar. In his evidence PW10 has 

deposed that on the date of occurrence he was working as Attached 

Officer at Rowta, P.S. On receiving the F.I.R. lodged by the informant 

Hazrat Ali, he registered a case and went to the place of occurrence where 

he found the deceased Mamtaz Begum lying dead on a bed in the house of 

the accused. PW10 prepared a sketch map of place occurrence and 

recorded the statement of the witnesses. The inquest of the dead body 

was conducted and the dead body was sent for postmortem. Later on, 

PW10 had collected the postmortem report. Ext.-2 is the sketch map and 

Ext.-2 (1) is the signature of PW 10. After completion of investigation 

PW10 submitted the chargesheet. Ext.-3 is the chargesheet and Ext.-3(1) 

is the signature of PW10. 

  In his cross examination PW10 has stated on 29-09-14, 

postmortem was conducted on the dead body and sample of viscera was 

collected which was sent to FSL for examination. PW10 had also stated 

that PW3 Hazrat Ali did not state before him that one day before the 

incident the victim made phone calls to him. PW3 also did not state before 

him that the accused demanded Rs 40000/- from him to secure a job and 

he had given the said money to the accused. PW 10 had also stated that 

PW4 Fazar Ali did not state before him that his father gave money to the 

accused to get a job in Anganwadi. 

 

21. PW11 is Nausad Ali, the brother of the deceased. In his evidence PW11 

has deposed that his sister Mamtaz Begum was given in marriage with the 

accused in the year 2012. The accused used to make demand for money 

from him and his family. Accordingly they paid money to the accused. 
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PW11 has deposed that they paid Rs 20000/- to the accused twice. In the 

year 2013 they paid Rs. 10000/- to the accused after selling out their cows. 

On getting information about the death of deceased Mamtaz begum from 

one of the family members of the accused, PW 11 went to the house of the 

accused and found his sister Mamtaz Begum lying dead. PW11 had 

deposed that Executive Magistrate held inquest over the dead body of 

Mamtaz Begum in his presence. Ext.-1 is the inquest report; Ext.-1(3) is 

the signature of PW11. PW11 suspected that accused person alongwith the 

family members killed his sister Mamtaz Begum.  

  In cross examination PW11 had stated that at the time of 

occurrence he was in Dhekiajuli in connection with social visit. He denied 

the suggestion that he did not state before the police that the accused 

made demand of money, that they paid Rs. 20000 /- twice to the accused 

and that they paid Rs. 7000/- to the accused after selling out a cow. PW11 

had stated that he cannot recollect the date of payment of the money to 

the accused. He denied the suggestion that the victim died accidentally. 

 

22. PW12 is Mr. Panchal Kr. Das, retired Scientific Officer, Toxicology Division, 

Directorate of Forensic Laboratory, Assam, in his evidence PW12 has 

deposed that on 08-04-15, while he was working as Scientific Officer at 

Directorate of Forensic Laboratory, Assam. The Superintendent of  Police, 

Udalguri, vide Memo No. UDL/Crime/FSL/26/2014/43  20-21 dated 28-10-

14 sent one parcel (s) per messenger advising examination of the same 

which was received by the office of the FSL on 30-10-14 in connection with 

Rowta P.S. case No. 108/14 dated nil, U/S 304 (B) IPC, R/W Sec. 4 of DP 

Act. The said parcel was endorsed to him by the Director of Forensic 

Laboratory, Assam, Kahilipara, Guwahati for examination. Accordingly, he 

had done examination of the same on 08-04-15. 

Mode in which parcel(s) found to be packed on receipt and 

description of seal: 

The parcel consisted of 3 exhibits enclosed with a sealed carton 

wrapped with cloth cover which was sealed with the impression of a 
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seal S.P. Udalguri, corresponding with seal impression forwarded 

and the seal of the jar was M & HO, Udalguri Civil Hospital. 

Description of Articles: 

1. One sealed plastic jar containing Stomach with its contents – 

marked as Ext. No. Tox-785/14(a). 

2. One sealed plastic jar containing portion of liver and kidney marked 

as Ext. No. Tox-785/14(b). 

3. One sealed plastic bottle containing sample of blood marked here 

as Ext. No. Tox-785/14(c). 

The above exhibits were preserved in saturated salt solution of 

common salt and sodium floride. 

Result of Examination: 

The Ext. No. Tox-785/14(a), Ext. No. Tox-785/14(b) and Ext. 

No.Tox-785/14(c) gave positive tests for Organo-phosphorus pesticide. 

Ext.-4 is his report and Ext.-4(1) is his signature. The Director- cum- 

Chemical examiner to the Govt. of Assam, Directorate of Forensic Science, 

Assam, Kahilipara, Ghy-19 forwarded his report to the S.P., Udalguri. Ext.-5 

is the said forwarding report and Ext.- 5(1) is the signature of Mr. 

Minendra Narayan Borah, Director-cum-Chemical examiner to the Govt. of 

Assam, Directorate of Forensic Science, Assam, Kahilipara, Ghy-19, which 

he know. Cross examination of PW12 had been declined by the defence. 

 

23. In the instant case PW3, the father of the deceased, PW4 and PW10 the 

brothers of the deceased deposed in their evidence implicating the accused 

on suspicion in the alleged incident of the death of the victim. PW1 is the 

Executive Magistrate who had conducted inquest upon the dead body of 

the deceased. PW2 is Doctor who had performed the postmortem of the 

dead body. PW5, PW6, PW8 and PW10 are the independent witnesses 

whose evidence is only to the affect that on the date of occurrence they 

were informed about the death of the victim and they found the victim 

lying dead. PW7 is sister of the of the accused who stated in her evidence 

that at the time of occurrence, her brother, the accused was not present in 



12 
 

the house. She also stated that on the date of occurrence at about 7-8 

p.m., on hearing cry, she went to the room of the deceased and on being 

asked the deceased informed her that she had taken medicine given by 

village quack. 

 

24. PW3, the informant and father of the deceased and PW4 and PW11 the 

brothers of the deceased are the vital witnesses of the instant case. I have 

carefully gone through the evidence of PW3, PW4 and PW11. On careful 

scrutiny of the evidence it appears that all the three witnesses have 

deposed in their evidence that the accused used to make demand for 

money and accordingly money was given to the accused on different 

occasions and even sometime by selling out their cows. Though in the 

evidences adduced by the father and brothers of the deceased there is 

general allegation of demand of money made by the accused but there is 

not specific allegation of harassment meted out by the accused in order to 

compel her or her family to fulfill the demand of money. Though PW4 had 

deposed that accused used to torture the deceased in demand of money 

but his evidence is not corroborated by PW3 and PW11. Both PW3 and 

PW11 have not deposed anything that the deceased was tortured by the 

accused in demand of money. In the FIR it has been alleged that the 

deceased was not allowed to communicate with her and that she was not 

allowed to attend marriage ceremony of her brother but in their evidence 

before the Court neither PW3 the father of the deceased nor PW4 and 

PW11 the brothers of the deceased deposed corroborating such statements 

in the FIR. On the contrary PW3 has revealed in his cross examination that 

the deceased and the accused used to visit his house before the incident 

and both the deceased and accused had maintained a cordial relationship. 

 

25. The vital question in the instant case is that whether demand of money 

made by the accused to procure a job, as alleged by PW3 in his evidence, 

is a dowry demand. Section 2 of the Dowry Prohibition Act, 1961  is read 

as under: 
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Definition of "dowry". In this Act, "dowry" means any property or 

valuable security given or agreed to be given either directly or 

indirectly- 

(a) by one party to a marriage to the other party to the marriage; 

or 

(b) by the parents of either party to a marriage or by a other 

person, to either party to the  marriage or to any other person; 

at or before or after the marriage us consideration for the 

marriage of the said parties, but does not include dower or 

mahr in the case of persons to whom the Muslim Personal Law 

(Shariat) applies. 

Explanation I.-For the removal of doubts, it is hereby declare that 

any presents made at the time of a marriage to either party to the 

marriage in the form of cash, ornaments, clothes or other articles, 

shall not be deemed to be dowry within the meaning of this 

Section, unless they are made as consideration for the marriage of 

the said parties. 

Explanation II.-The expression "valuable security" has the same 

meaning as in Section 30 of the Indian Penal Code. (45 of 1860.)  

 

26. Learned defence counsel has contended in his argument that money given 

by the informant to the accused to procure a job for him cannot be a 

dowry demand Section 2 of the Dowry Prohibition Act, 1961. In his regard 

he had relied on a decision of Hon‟ble Supreme Court reported in (2013) 3 

SCC 684, Vipin Jaiswal Vs State of A.P. 

 

27. I have gone through the said decision of the Hon‟ble Supreme Court, in the 

said decision Hon‟ble Supreme Court has stated that In our view, both the 

Trial Court and High Court failed to appreciate that the demand, if at all 

made by the appellant on the deceased for purchasing a computer to start 

a business six months after the marriage, was not in connection with the 

marriage and was not really a „dowry demand‟ within the meaning of 
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Section 2 of the Dowry Prohibition Act, 1961. This Court has held in 

Appasaheb and Anr. Vs State of Maharashtra (2007) 9 SCC 721: 

“In view of the aforesaid definition of the word 

“dowry” any property or valuable security should be given or 

agreed to be given or agreed to be given either directly or 

indirectly at or before or any time after the marriage and in 

connection with the marriage of the said  parties. Therefore, 

the giving or taking of property or valuable security must 

have some connection with the marriage of the parties and 

a correlation between the giving or taking of property or 

valuable security with the marriage of the parties is 

essential. Being a penal provision it has to be strictly 

construed. Dowry is a fairly well known social custom or 

practice in India. It is well settled principle of interpretation 

of Statute that if the Act is passed with reference to a 

particular trade, business or transaction and words are used 

which everybody conversant with that trade, business or 

transaction knows or understands to have a particular 

meaning in it, then the words are to be construed as having 

that particular meaning. (See Union of India Vs Garware 

Nylons Ltd., AIR (1996) SC 3509 and Chemicals and Fibres 

of India vs. Union of India, AIR (1997) SC 558). 

 

28. In the instant case as it appears that from the evidence adduced by PW3, 

the accused took money from him to secure a job for him, apparently such 

taking of the money is not connected with the marriage of the accused and 

deceased. Therefore the demand of money made by the accused cannot 

be said to the dowry demand in the provision of law. Apart from that there 

is no evidence of harassment and ill-treatment to the deceased by the 

accused consequent to non fulfillment of demand of money soon before 

her death. Though PW3 had deposed that he had given money to the 

accused by selling his cow and again after three days the accused took 
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money from him and after one week the accused informed him over phone 

about death of Mamtaz Begum but PW10 deposed in his evidence that in 

the year 2013, money was given to the accused after selling out the cows. 

Thus with regard to the time of giving money to the accused the evidences 

of prosecution witnesses are contradictory and inconsistency. 

 

29.  Learned defence counsel has also argued that though the victim was died 

under unnatural circumstances as evidence from the report of the Forensic 

Science and within 7 years of her marriage but all the essential   

ingredients of the Section 304-B IPC have not been fulfilled in the instant 

case and as such no presumption can be raised that the death of the victim 

was a dowry death. 

 

 

30. I have gone through the relevant provision of law relying to dowry death 

as annunciated in Section 304-B of the IPC is read as under: 

304-B. Dowry Death- 

(1) Where the death of a woman is caused by any burns or bodily 

injury or occurs otherwise than under normal circumstances within 

seven years of her marriage and it is shown that soon before her 

death she was subjected to cruelty or harassment by her husband 

or any relative of her husband for, or in connection with, any 

demand for dowry, such death shall be called “dowry death”, and 

such husband or relative shall be deemed to have caused her 

death. 

Explanation- For the purposes of this sub-Section, “dowry” shall have 

the same meaning as in Section 2 of the Dowry Prohibition Act, 1961 

(28 of 1961). 

(2) Whoever commits dowry death shall be punished with 

imprisonment for a term which shall not be less than seven years 

but which may extend to imprisonment for life. 
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31. With regard to the essential ingredients of Section 304-B IPC, the Hon‟ble 

Supreme Court in the decision reported in Kaliyaperumal and another Vs 

State of Tamil Nadu (2004) 9 SCC 157, stated that “……….In order to 

attract application of Section 304-B IPC, the essential ingredients are as 

follows: 

(i) The death of a woman should be caused by burn or bodily 

injury or otherwise than under a normal circumstance. 

(ii) Such a death should have occurred within seven years of 

her marriage. 

(iii) She must have been subjected to cruelty or harassment by 

her husband or any relative of her husband. 

(iv) Such cruelty or harassment should be for or in connection 

with demand for dowry. 

(v) Such cruelty or harassment is shown to have been meted 

out to the women soon before her death.” 

 

32. In the said Judgment the Hon‟ble Supreme Court has also stated that 

“Section 113-B of the Evidence Act” is also relevant for the case at hand. 

Both Section 304-B IPC and Section 113-B of the Evidence Act were 

inserted as noted earlier by Dowry Prohibition (Amendment) Act 43 of 

1986 with a view to combat the increasing menace of dowry deaths. 

Section 113-B reads as follows: 

“113-B, Presumption as to dowry death- when the question 

is whether a person has committed the dowry death of a woman 

and it is shown that soon before her death such woman had been 

subjected by such person to cruelty or harassment for, or in 

connection with, any demand for dowry, the court shall presume 

that such person had caused the dowry death. 

Explanation – For the purposed of this Section, “dowry 

death” shall have the same meaning as in Section 304-B of the 

Indian Penal Code (45 of 1860).” 
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The necessity for insertion of the two provisions has been amply analysed 

by the law commission of India in its Twenty – first Report dated 10-08-

1988 on “Dowry Deaths and Law Reform”. Keeping in view the impediment 

in the pre-existing law in securing evidence to prove dowry related deaths, 

the legislature thought it wise to insert a provision relating to presumption 

of dowry death on proof of certain essentials. It is in this background 

presumptive Section 113-B in the Evidence Act has been inserted. As per 

the definition of “dowry death” in Section 304-B IPC and the wording in the 

presumptive Section 113-B of the Evidence Act, one of the essential 

ingredients, amongst others, in both the provisions is that the woman 

concerned must have been “soon before her death” subjected to cruelty or 

harassment “for or in connection with the demand for dowry”. Presumption 

under Section 113-B is a presumption of law. On proof of the essentials 

mentioned therein, it becomes obligatory on the court to raise a 

presumption tha the accused caused the dowry death. The presumption 

shall be raised only on proof of the following essentials: 

(1) The question before the court must be whether the accused has 

committed the dowry death of a woman. (This means that the 

presumption can be raised only if the accused is being tried for 

the offence under Section 304-B IPC.) 

(2) The woman was subjected to cruelty or harassment by her 

husband or his relatives. 

(3) Such cruelty or harassment was for, or in connection with any 

demand for dowry. 

(4) Such cruelty or harassment was soon before her death.” 

 

33. In view of the position of law as discussed in the above mentioned 

judgment of Hon‟ble Supreme Court it appears that presumption under 

Section 113-B Evidence Act is relatable to the fact that the prosecution 

must first spell out the ingredients of the offence under Section 304 (B) 

and then only can a presumption arise. In the present case it is evident 

from the Forensic report that the death of the victim was an unnatural one 
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and had taken place within 7 years of the marriage but, there is no 

evidence at all from the prosecution side that soon before the death the 

deceased was subjected to torture by the accused in demand of dowry. 

Hence, the ingredients of cruelty or harassment in connection with demand 

for dowry and that such cruetly of harassment is meted out to the victim 

soon before her death have not been proved. In this view of the matter 

the presumption under Section 113-B of the Evidence Act cannot be raised 

in the instant case. In the decision relied on by the prosecution side which 

is reported in Rajinder Singh Vs State of Haryana, (2013) 15 SCC 245, the 

same view has been taken by the Hon‟ble Supreme Court and in the said 

judgment, Hon‟ble Supreme Court stated that “The prosecution having 

establish essential ingredients, it becomes the duty of the court to raise a 

presumption that the accused caused dowry death”. Thus when the 

prosecution failed to establish all the ingredients of Section 304-B IPC, 

presumption under Section 113 B of Evidence Act about causing dowry 

death cannot be raised. The prosecution has also failed to prove that the 

accused committed murder intentionally causing the death of Mamtaz 

Begum and thereby committed an offence punishable U/S 302 I.P.C. 

 

34. In view of above discussions it appears that the prosecution has failed to 

prove the charges leveled against the accused beyond all reasonable 

doubts. 

 

35. Situated thus the points for determination are decided in the negative and 

against the prosecution. 

 

ORDER 

 

36. In the result the accused Md. Nausad Akand @ Ali is found not guilty under 

Section 304-B/302 IPC, and acquitted of charges under Section 304-B/302 

IPC, set with liberty forthwith. Bail bond executed by the accused Nausad 
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Akand @ Ali and the surety shall remain in force for another six months 

under the purview of provision under section 437-A Cr.P.C. 

37. Sent down the original case record of GR Case No. 1075/14 to the court of 

learned Chief Judicial Magistrate, Udalguri, with a copy of the Judgment, 

forthwith. 

 

38. Judgment signed, delivered and pronounced in the open court today the 

6th day of March, 2018. 

 

 

Dictated and Corrected 

 

 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 

 

SESSIONS CASE NO. 85(U)/2015 

 

APPENDIX 

(A) Prosecution Exhibits: 

Ext.1  : Inquest Report. 

Ext.1 (1) : Sig. of PW1. 

Ext.1 (2) : Sig. of PW3. 

Ext.1 (3) : Sig. of PW11. 

Ext.2   : Postmortem Report. 

Ext. 2(1) : Sig. of PW2. 

Ext.2  : Sketch Map 

Ext2(1)  : Sig. of PW10. 

Ext.3  : Charge Sheet. 

Ext.3(1) : Sig. of PW10. 

Ext.4  : Forensic Report. 

Ext.4(1) : Sig. of PW12. 

Ext.5  : Forensic Report. 

Ext.5(1) : Sig. of Director-cum-Chemical Examiner to Govt. of Assam,     

   Guwahati. 

 

Materials Exhibits : Nil 

 

(B) Defence Exhibits : Nil. 

 

(C) Exhibits produced 

 by witnesses  : Nil. 

 

(D) Court Exhibits  : Nil 
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(E) Prosecution witnesses: 

PW 1- RANA BORA 

PW2- DR. BHADRA KANTA SHARMA 

PW3- MD. HAZARAT ALI 

PW4- MD. FAZAL ALI 

PW5-MD. ABDUL KHALEK 

PW6-MD. OMAR ALI 

PW7- MISS JAMELA KHATUN 

PW8- MD. HUSSAIN ALI 

PW9- MD. ASMAT ALI 

PW10- S.I. DEBENDRA SARKAR 

PW11-NAWSHED ALI 

PW12- MR PANCHAL KR. DAS 

 

(F) Defence witnesses : Nil. 

 

(G) Court witnesses : Nil. 

 

 

 

(N.Talukdar) 

   Addl. Sessions Judge. 

 

 

 

 

 

 

 


